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OPPOSITION TO EMERGENCY INTERFERENCE COMPLAINT

Hodges Media, LLC (“Hodges Media”), licensee of FM translator W289CU, Knoxville,

Tennessee (facility ID No. 201183) (Channel 289/ 105.7 MHz) (“W289CU”), hereby files this

Opposition to 3B Properties, Inc.’s (“3B Properties”) November 29, 2018 Emergency

Interference Complaint (“Interference Complaint”)2 referencing W289CU s License to Cover

Application (File No. BLFT-201 81 OO4ABC) (“License to Cover Application”), which was

granted by the Commission on November 15, 201 8. For the reasons stated herein, 3B Properties’

Interference Complaint is procedurally defective and is without merit. Therefore, the

Interference Complaint must be dismissed by the Commission.

I W289CU provides cross-service FM translator service for its parent AM broadcast
station, WKGN, Knoxville, Tennessee (Facility ID No. 68146) (‘WKGN”).
2 3B Properties’ Interference Complaint appears to have been initially filed on November
28, 2018 as an informal objection (‘informal Objection”). See generally Emergency Interference
Complaint and Informal Objection of 3B Properties, Inc. (filed Nov. 28, 2018). That same day,
however, 3B Properties withdrew its Informal Objection stating that “the informal objection
portion of this filing was an improper filing and will resubmit the ‘emergency interference
complaint’ thru proper FCC channels[J [p]ursuant to 47 CFR 73.3588 of the Commission[’Js
rules Withdrawal of Informal Objection of 3B Properties, Inc. at Ex. I (filed Nov. 28,
2018). The instant Interference Complaint was served on Hodges Media’s counsel via email.



I. BACKGROUND

A. Petition to Deny

33 Properties previously filed a petition to deny (“Petition to Deny”) against W289CU’s

Licenseto CoverApplication on October 15, 2018, allegingthatthe FM translator’s operations

were interfering with FM broadcast station, WIHG, Rockwood, Tennessee (Facility ID No.

51113) (Channel 289/ 105.7 MHz) (“WIHG”), in violation of the Commission’s rules.3

33 Properties, however, failed include any interference complaints in its Petition to Deny

because WIHG staff failed to document the complaints that the station received during this time

period.4 Nevertheless, 38 Properties stated that it would be filing a “more detailed ‘Interference

Complaint” in the near future.5

B. Opposition to Petition to Deny

On October 23, 2018, Hodges Media filed its Opposition to 33 Properties’ Petition to

Deny.6 In its Opposition, Hodges Media asserted that the Commission should dismiss the

Petition Deny because it was procedurally defective, and otherwise failed to properly allege

actual interference by W289CU with the receipt of WIHG’s signal by its listeners under Section

74.1203(a)(3) of the Commission’s rules.7

Petition to Deny of 33 Properties, inc. at 3 (filed Oct. 15, 2018) (“Petition to Deny”).

See Id. (“Because our staff was unaware of what was wreaking havoc on our Knoxville
area signal, most of those calls were not documented.”).

Id.
6 See general/v Opposition to Petition to Deny of Hodges Media, Inc. (filed Oct. 23, 2018)
(“Opposition to Petition to Deny”).

Id. at 3-6. See also 47 C.F.R. § 74.1203(a)(3).
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C. Interference Complaint

On November 28, 2018, 3B Properties filed its Interference Complaint, and served it

upon Hodges Media’s counsel via email.8 In its Interference Complaint, 3B Properties alleges

that W289CU is causing interference to the receipt of WIHG’s signal by the station’s listeners.9

Specifically, 3B Properties contends that it has received numerous reports of interference to

WIHG’s signal “in and around the areas of the Knoxville metro area[,] including[:] Cedar Bluff,

Farragut, Kingston Pike, Turkey Creek, Campbell Station, Oak Ridge, Solway, [and] Pellissippi

Parkway . .
. .“° 38 Properties supports its interference allegations against W289CU by

attaching complaints from nine (9) alleged listeners.’1 Based on these listener complaints,

3B Properties contends that Section 74.1203 of the Commission’s rules requires W289CU to

cease operations until all complaints of interference can be resolved. 12

II. DISCUSSION

A. The Interference Complaint is not Based on Bona fide
Listeners

It appears that at least five (5) of the nine (9) alleged interference complainants provided

in support of 38 Properties’ Interference Complaint are not bonafide complainants. Section

74.1203(a)(3) of the Commission’s rules provides, in pertinent part, that an FM translator station

“will not be permitted to continue to operate if it causes any actual interference to . . . the direct

reception by the public of the off-the-air signals of any authorized broadcast station .“ The

8 See supra note 2.

Interference Complaint at 1-3.
10 Id.at2.

Id. at Attachment.
12 Id.atl,3.

47 C.F.R. § 74.1203(a)(3).
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FCC interprets the “direct reception to the public” language in Section 74.1203(a) to mean that

actionable interference complaints must be made by “bonajIde” listeners.’4 In order for a

listener complainant to be bonafide. the FCCs staff requires each listener complainant to

provide: (1) his or her name and address; (2) the location(s) at which the interference with the

desired station occurs; and (3) a statement that the listener is, in fact, a regular listener of the

desired station.’5 Furthermore, a listener complainant must be disinterested, i.e., have no legal,

economic, or familial stake in the outcome of the proceeding.’6

At least five (5) of the nine (9) interference complainants supporting 3B Properties’

Interference Complaint are not bona flUe for the following reasons:

Comp]ainant Reason not Bona fide
Connie Worthington Failure to specify that she is a regular listener of desired

station 17

Brenda Farney Failure to specify that she is a regular listener of desired
statio&8

14 Associationfor Community Education, Inc., Memorandum Opinion and Order, 19 FCC
Rcd. 12682, 12688, ¶ 16 (2004) (“Community Education”) (“[OJnly a complaint from a bona
/ide listener of the desired station can force a translator station off the air.”).
15 See Creation ofan LPFM Service, Fifth Order on Reconsideration and Sixth Report and
Order, 27 FCC Rcd. 15402, 1543 1-32, ¶ 83(2012). See also Richardi Bodoroff Esq., ci al.,
Letter, 27 FCC Rcd. 4870, 4873 (MB 2012 (rejecting interference complaint from complainant
who “no longer listens” to the desired station).
16 See Association for Coinmtinitv Education, Inc., 19 FCC Rcd. at 12688, n.37; Creation of
a Lrni’er Power Radio Service. Fifth Report and Order, 27 FCC Rcd. 15402, 15441, ¶ 109
(2012).
17 See Interference Complaint. Complaint of Connie Worthington (She had been able to
listen to WIHG as she traveled to and from work” (emphasis added)).
18 See Id., Complaint of Brenda Famey (“Listens to 105.7 The HOG/WIHG as she traveled
to and from work at East TN Tree Service. . . . She could always hear 105.7 The
HOG/WIHG (emphasis added)).
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Complainant Reason not Bona fide
Chris Singer Failure to specify that he is a regular listener of desired

station ‘

Stephen Smith No street address provided20

John (jander7278@ao1.com) Full name not provided, and no street address provided2’

Further, two (2) of the alleged listener complainants fail to state that W289CU is the source of

the interference with their receipt of WIHG’s signal.22

Under Section 309(e) of the Communications Act, as amended (the “Act”),23 “informal

objections, like petitions to deny, must provide properly supported allegations of fact that, if true,

would establish a substantial and material question of fact that grant of the application would be

priinafaeie inconsistent with Section 309(a).”24 Accordingly, as 33 Properties fails to support

its interference allegations against W289CU with complaints from bona flUe listeners of WIHG,

its Interference Complaint must be dismissed with respect to the defective listener complaints

discussed above for failing to comply with Section 309(e) of the Act.

See Id., Complaint of Chris Singer (“He had been able to listen to WIHG as he traveled to
and from work.” (emphasis added)).
20 See Id., Complaint of Stephen Smith (complainant only provides email address).
21 See Id., Complaint of John (jander7278@aol.com) (complainant fails to provide full
name, and only provides an email address).
22 See, e.g., Interference Complaint, Complaint of Larry Rosenbalm. Jr. (no mention of
WKGN, W289CU, or those stations’ format); Id, Complaint of John (jander727$@aol.com)
(states that WJHGs “signal is weak and other station bleed[s] over without specifically
mentioning WKGN. W2$9CU. or those stations format). Cf 47 C.F.R. § 74.1203(a) (requiring
evidence of “actual interference to . . . [tjhe direct reception by the public of the off-the-air
signals of any authorized broadcast station . .

.

23 47 U.S.C. § 309(e).
24 Saga Connnunications ofNei’ England, LLC. Memorandum Opinion and Order and
Notice of Apparent Liability for Forfeiture, 25 FCC Rcd. 4491, 4493, ¶ 6 (MB 2010) (finding
that “Finger Lakes has failed to raise a substantial and material question of fact calling into
question Sag&s character or its basic qualifications as a license”) (citing 47 U.S.C. § 309(a)).
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B. The Commission should Limit Hodges Media’s Listener
Complaint Response Obligations to those within WIHG’s
54 dBji. Service Contour

Nevertheless, to the extent that any of the interference complainants supporting

33 Properties’ Interference Complaint are bona fide. Hodges Media is in the process of

contacting those complainants in an effort to resolve their interference complaints as prescribed

by the Commission’s rules.25 In the interests of equity and fairness, and in conformance with the

policy justifications of the FCC’s AM Revitalization program. Hodges Media requests that the

Commission hold in abeyance Hodges Media’s obligations to respond to the bonafide listener

interference complaints — if any — until the FCC has resolved its pending proposal on placing

geographic limitations on FM translator interference complaints.26

Unlike WKGN/W289CU, WIHG does not have an established presence in the Knoxville,

Tennessee market. WING’s community of license is Rockwood, Tennessee — a community over

30 miles southwest of Knoxville. While WIHG is technically within the Knoxville, Tennessee

BIA Market,27 neither its principal contour nor its community of license fall within the Knoxville

geographic market area.28 In contrast, the service contours of WKGN/W289CU are well within

the Knoxville geographic market area.29

25 See 47 C.F.R. § 74.1203(b).
26 See Amendment ofPart 71 of/he Commission ‘s Rules Regarding FM Translator
Interference, Notice of Proposed Rulemaking, 33 FCC Rcd 4729, 4740-43, ¶f 23-29 (2018)
(“FM Translator Inter/erence Complaints NPRAf’).
27 See Knoxville, Tennessee BIA Market Report, attached hereto as Exhibit A.
28 See Map of the Knoxville. Tennessee Market Area, attached hereto as Exhibit B (noting
the principal contours for WIHG, WKGN, and W289CU). Rockwood. Tennessee is located in
Roane County Tennessee. which is outside of Knoxville’s geographic market area. See Id.
29 See Id.
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The FCC’s current rules place no geographic limitation on FM translator interference

complaints.30 The Commission, however, has proposed the implementation of geographic

limitations on such complaints (i.e., the 54 dBi service contour of the desired station).3’ One of

the reasons asserted for establishing geographic limitations on FM translator interference

complaints was to prevent full-service FM broadcast stations from “‘troll[ing] for complaining

individuals’ so that they can extend their signal out to the last gasp of his or her radio signal

coming through the FM hash.”32 Doing so “would protect local radio listeners in the primary

station’s community of license against a loss of service precipitated by an out-of-market radio

station seeking to claim distant radio listeners far outside its service area.’”33 While the

Commission expressed concerns in the FM Translator Interference Complaints NFRM that

“setting an outer limit for listener interference complaints . . . would be inconsistent with

translators’ role as a secondary service,”34 it noted that doing so would support the policies

underlying the AM Revitalization program.35

Surely, 3B Properties’ Interference Complaint is a prime example for justifying the

adoption of geographic limitations on FM translator interference complaints as proposed in the

FM Translator Interference Complaints NFRM. As stated above, unlike WIHG,

WKGN/W2$9CU operates squarely within the Knoxville, Tennessee market. Further, the FCC’s

AM Revitalization program was designed to aid small, independent AM broadcasters such as

30 Community Education, 19 FCC Rcd. at 12688, ¶ 16.

See FM Translator Interference Complaints NPRM, 33 FCC Rcd at 4740-43, ¶J 23-29.
32 Id. at 4740, ¶ 23 (quoting Petition for Rulemaking of Aztec Capital Partners, Inc. at 9
(filed Apr. 7, 2018) (“Aztec Petition”)).

Id. at 4740. ¶ 24 (quoting Aztec Petition at 3).

Id at 474].f 26.

See id. at 474 1-42, ¶j 26-27.
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Hodges Media by providing them with a lifeline in a rapidly evolving marketplace.36 Finally, as

demonstrated by the map attached hereto as Exhibit C, none of the locations of listener

complaints submitted in support of 33 Properties’ Interference Complaint are within WIHG’s

54 d8ji service contour.37 Therefore, Hodges Media requests that the Commission hold in

abeyance Hodges Media’s obligations to respond to the bonaflde listener interference

complaints — if any — until the FCC has determined whether it will impose geographic limitations

on FM translator interference complaints.

C. 3B Properties’ Request for W289CU’s Immediate Cessation of
Operations is Improper

Finally, 38 Properties requests in its Interference Complaint that the Commission order

W2$9CU to cease operations until Hodges Media has resolved all of interference complaints

made against its translator.38 FM translators, however, are not required to cease operations until

all interference complaints are resolved. Instead, Section 74.1203(b) of the Commission’s rules

provides that an FM translator must only cease operations after first endeavoring to eliminate the

alleged interference that the station may be causing: “If interference cannot be properly

eliminated by the application ofsuitable techniques, operation of the offending FM translator or

booster station shall be suspended and shall not be resumed until the interference has been

eliminated.”39 In fact, Section 74.]203(b) goes on to state that: ‘If a complainant refuses to

36 Cf Revitalization of the AM Radio Service, First Report and Order, Further Notice of
Proposed Rulemaking, and Notice of Inquiry, 30 FCC Rcd. 12145, 12146-48, ¶f 3-6 (20] 5).

See generally Map of Listener Complaint Locations, attached hereto as Exhibit C (noting
in red the locations of the listener complaints as well as the roads identified in the complaints
where the alleged interference was experienced).

Interference Complaint at 1, 3.

47 C.F.R. § 74.1203(b) (emphasis added). See also Creation ofa Low Power Radio
Service, Fifth Order on Reconsideration and Sixth Report and Order, 27 FCC Rcd. 1 5402,
15431-32, ¶ 83(2012) (stating that “the staff has considered only those complaints of
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permit the FM translator or booster licensee to apply remedial techniques which demonstrably

wilt eliminate the interference without impairment to the original reception, the licensee of the

FM translator or booster station is absolved offurther responsibility’ for that complaint.”40

Accordingly, Section 74.1203(b) contemplates that FM translators be provided with the

opportunity to resolve interference allegations made against the station before ceasing

operations.

Assuming that W2$9CU is the source of interference with WIHG’s signal, 33 Properties

is essentially demanding that Hodges Media cease operations without attempting to resolve the

interference — which may require the FM translator to continue operations until the source of

interference is identified.41 Accordingly, 33 Properties’ demand that W289CU immediately

cease operations is without merit, and must be dismissed by the Commission.42

CONCLUSION

For the foregoing reasons, Hodges Media respectfully requests that the Commission:

(1) dismiss or deny 3B Properties’ Interference Complaint to the extent that some listener

complainants are not bonafIde; and (2) hold in abeyance Hodge Media’s obligations to respond

FM translator interference where the complainant cooperates in efforts to identiJ the source of
interfrence and accepts reasonable corrective measures” (emphasis added) (citing
Radio Power, Inc., Letter, 26 FCC Rcd 14385, 14385-86 (MB 2011))).
40 47 C.F.R. § 74.1203(b) (emphasis added).
41 See, e.g., FM Translator Interference NPRM1J 7 (“On-off tests may be required on a
case-by-case basis to determine whether the translator is the source of the alleged interference.”
(citing Apple 107.], Inc., Memorandum Opinion and Order and Notice of Apparent Liability for
Forfeiture, 2$ FCC Rcd 15722, 15723, ¶ 4 (MB 2013))).
42 See 47 C.F.R. § 73.3584(e) (“[P]leadings. . . which do not lie as a matter of taw or are
otherwise procedurally defective, are subject to return by the FCC’s staff without
consideration.”).

9



to any of the bona flUe listener complaints until the FCC has determined whether it will impose

geographic limitations on such interference complaints.

Respectfully submitted,

HODGES MEDIA, LLC

Keenan P. Adamchak. Esq.
Fletcher. Heald & Hildreth, PLC
1300 N. 17th Street. Suite 1100
Arlington. VA 22209
Tel: (703) 8l2-t)4f)O
fax: (703) 812-0486
adarnchakcthhlaw.com

Counsel for Hodges Media, LLC

Dated: December ]2, 201$
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DECLARATION

I, Nathan A. Hodges, hereby attest to the following:

1. 1 am the Chief Executive Officer of Hodges Media, LLC.

2. I have personal knowledge of the facts set foilh in the foregoing
Opposition.

3. 1 have read the Opposition, and the statements therein are uthful and
correct to the best of my knowledge. in formation, and belief.

I hereby certify that to the best of my knowledge, information, and belief, under penalty of
peijuiy, the foregoing statements are true and correct.

Nathan A. Hodges

Dated: December 11, 2018



Exhibit A

Knoxville, Tennessee BIA Market Report
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Exhibit B

Map of the Knoxville, Tennessee Market Area
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Exhibit C

Map of Listener Complaint Locations
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CERTIFICATE Of SERVICE

1, Keenan P. Adamchak. of Fletcher. Heald & Hildreth, PLC. hereby certify that I caused

a true copy of the foregoing Opposition to be sent this 12th day of December. 2018. via

U.S. First Class Mail, postage prepaid, to the following individual:

Mr. Kirk Toltett
Vice PrcsidcntlGM
3B Properties. Inc.
37 South Dr.
Crossville. TN 38555

Keenan P. Adamchak


